
President-elect Joe Biden and Vice President-elect Kamala Harris

Guest column by Jason C. Chipman, Matthew F. Ferraro, Benjamin A. Powell,
and Stephen W. Preston of WilmerHale.

The administration of President-elect Joe Biden and Vice President-elect Kamala
Harris will break sharply from the policies of the Trump administration in many
ways. But one area where we expect more continuity than change is the recent,
steady growth of regulatory scrutiny of foreign investments in the United States. 

Two current trends make
clear that foreign
investment scrutiny
through the Committee on
Foreign Investment in the
United States will continue
to require signi�cant
attention by all parties
involved with deals
resulting in the acquisition
by foreign persons of
equity interests in U.S.
businesses. 

The �rst trend is related to
the COVID-19 pandemic
and the serious supply
chain vulnerabilities it has
exposed. Those dynamics
— combined with widespread agreement in the government that foreign ambitions
to control next-generation technologies will disadvantage the U.S. — have
cemented a bipartisan consensus around more rigorous government reviews of
foreign investments into critical technologies and related �elds. While a Biden
administration may seek to lower the temperature and restore regular order to the
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Sino-American relationship, President-elect Biden has expressed no interest in
curtailing the foreign investment review process. 

In fact, during the campaign, Biden called for new approaches to supply chain
security so that neither the United States nor its allies will be dependent on critical
supplies from China and Russia. Biden also authored an article for Foreign
Affairsmagazine laying out his foreign policy vision, and calling for the U.S. “to get
tough with China.” 

Speci�cally, Biden warned that, “If China has its way, it will keep robbing the
United States and American companies of their technology and intellectual
property. It will also keep using subsidies to give its state-owned enterprises an
unfair advantage—and a leg up on dominating the technologies and industries of
the future.”

Incoming Biden Administration of�cials have echoed these positions. For example,
intended Secretary of State nominee Anthony Blinken said in Sept., 2020, that the
U.S. must work with allies to set similar policies on investment restrictions,
technical standards, and export controls to ensure an “ecosystem that protects and
promotes liberal democratic values.” 

And National Security Advisor designate Jake Sullivan wrote last year that the
United States needs to “safeguard its technological advantages in the face of
China’s intellectual property theft, targeted industrial policies, and commingling of
its economic and security sectors.” Doing so, he said, will entail “enhanced
restrictions” on “technology investment and trade in both directions.” He added,
though, that “these efforts should be pursued selectively rather than wholesale,
imposing curbs on technologies that are critical to national security and human
rights and allowing regular trade and investment to continue for those that are
not.”

These are not outlier views in Washington. In Dec., 2020, U.S. Senators from both
parties raised the alarm that Chinese state-backed funds are scouring the United
States for investments in critical technologies, notwithstanding recent
legislation  to make such deals harder.

The second trend that points to continued scrutiny of foreign investments relates
to the new regulatory regime, its enhanced powers, and the infrastructure that has
been established to ensure enforcement and compliance. With the passage of 2018
CFIUS reforms, Congress started a process through which the bureaucracy focused
on national security review of foreign investment in the United States has grown
substantially, and CFIUS has been given greater authority to conduct such reviews.

With more government of�cials focused on national security threats arising from
foreign investment, more deals will be impacted by CFIUS activity, and the risk of



CFIUS attention on any particular deal will generally increase for the foreseeable
future. This trend, which impacts both CFIUS reviews and subsequent mitigation
agreements, has been covered extensively here in Foreign Investment Watch; in
fact, Assistant Attorney General for National Security John Demers noted in these
pages that the number of mitigation agreements monitored by the Department of
Justice has nearly doubled, “and this upward trend shows no signs of abating.”

The Committee’s budget is further proof of that upward trend. The Committee
recently recommended that Congress approve a $44 million budget for operations,
which would include $20 million for the “CFIUS Fund,” which solely supports
CFIUS’s activities, and $24.1 million for “Departmental Of�ces—Salaries and
Expenses.” The $24.1 million will enable CFIUS to hire an “additional” 39 full-time
employees by the end of �scal year 2021. These new personnel will “support the
anticipated growth in the CFIUS caseload.”

As such, nearly all corporate transactions with foreign acquirors or investors merit
some level of CFIUS risk analysis to determine whether a deal triggers a
mandatory �ling or presents a risk of CFIUS attention. 

Concerns about Chinese acquirors are not limited to acquirors based in China.
CFIUS may review the Chinese involvement of foreign acquirers merely with
operations in China but a headquarters elsewhere. 

Looking ahead, China-related deals — especially those involving the health sector,
advanced technology or information about US persons — will remain particularly
fraught for the foreseeable future, whether closing occurs before or after January
20, 2021.

Regulatory scrutiny of foreign investment in the United States has been increasing
for several years, and that trend is likely to continue in a Biden Administration,
which has already called for a reshoring of supply chains and voiced suspicion of
Chinese technological theft. CFIUS’s expanded jurisdiction, proposed congressional
funding for increased operations and staf�ng, and new regulations portend
increasing regulatory scrutiny of such transactions for national security threats
well into the next administration.

MORE INFORMATION

The authors of this Guest Column, from the law �rm of WilmerHale, include:

Jason C. Chipman is a widely recognized expert on complex regulatory matters 
associated with CFIUS. A non-resident fellow at the National Security Institute,



Jason was previously Senior Counsel to the Deputy Attorney General at the U.S. 
Department of Justice, and was Counsel for National Security Law and Policy in 
the DoJ’s National Security Division. He can be reached at
jason.chipman@wilmerhale.com.

Matthew F. Ferraro is another CFIUS expert at WilmerHale, where he provides 
strategic counseling and advocacy before a range of governmental and regulatory 
bodies, including the Departments of Commerce, Defense and Treasury, among
others. Matthew is a term member of the Council on Foreign Relations, and a 
visiting fellow at the National Security Institute at George Mason University. He 
can be reached at matthew.ferraro@wilmerhale.com.

Benjamin A. Powell is recognized as a leading attorney in handling complex 
regulatory matters relating to international investment and mergers, including 
matters involving CFIUS and the Defense Security Service. Previously, Benjamin 
had been unanimously con rmed by the U.S. Senate as General Counsel to the 
Director of National Intelligence. His background includes serving as General 
Counsel to the  rst three Directors of National Intelligence, Special Assistant to the 
President, and associate White House Counsel. He can be reached at
benjamin.powell@wilmerhale.com.

Stephen W. Preston heads WilmerHale’s Defense, National Security and 
Government Contracts Practice. Previously, Stephen served as General Counsel of 
the Department of Defense and, before that, as General Counsel of the Central 
Intelligence Agency. Prior to his CIA services, Stephen served in positions at the 
Pentagon and the U.S. Department of Justice, including as General Counsel of the 
Navy from 1998 to 2000. He serves on several boards, including the Board of 
Directors of the National Defense Industrial Association. He can be reached at 
stephen.preston@wilmerhale.com.

RELATED ARTICLES

Startup maps technologies to international regulatory
regimes

...

mailto:jason.chipman@wilmerhale.com
https://www.cfr.org/
https://nationalsecurity.gmu.edu/
mailto:matthew.ferraro@wilmerhale.com
mailto:benjamin.powell@wilmerhale.com
mailto:stephen.preston@wilmerhale.com
https://foreigninvestmentwatch.com/startup-maps-technologies-to-international-regulatory-regimes/
https://foreigninvestmentwatch.com/compliance-reminder-new-team-telecom-rules-effective-dec-28/

